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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Court File No. 09-CL-7950 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT 
R.S.C.1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED, NORTEL 
NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS INTERNATIONAL 

CORPORATION AND NORTEL NETWORKS 
TECHNOLOGY CORPORATION 

FACTUM OF THE COURT APPOINTED REPRESENTATIVES THE FORMER 
EMPLOYEES AND LTD BENEFICIARIES OF NORTEL 

(THE "REPRESENTATIVES") 
(Plan Sanction Motion returnable January 24, 2017) 

PART I - INTRODUCTION 

1. This factum is filed in support of the Monitor and Canadian Debtors' motion to sanction 

the Plan of Compromise and Arrangement. 1 

2. On October 12, 2016, after almost eight years of proceedings under the Companies' 

Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as amended) (the "CCAA") the 

Canadian Debtors announced that, following extensive negotiations among the Monitor, 

U.S. Debtors, EMEA Debtors and major stakeholder groups involved in the Nortel 

CCAA Proceedings, a Settlement and Support Agreement had been entered into (the 

"Allocation Settlement"). 

1 Capitalized terms used but not defined herein shall have the meaning ascribed to them in the Plan of Compromise 
and A1nngement dated November 30, 2016 and related Information Circular dated November 30, 2016 or 
the One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017. 
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3. The Allocation Settlement is conditioned on and contemplated to be effected, in part, 

through a Plan of Compromise and Arrangement in Canada and chapter 11 plans of 

reorganization in the United States. 

4. A Plan of Compromise and Arrangement dated November 30, 2016 (the "Plan") and 

related information circular dated November 30, 2016 (the "Information Circular") 

were filed by the Monitor. 

5. A meeting of Affected Unsecured Creditors was held on January 17, 2017 and the Plan 

was approved by over 99% of Affected Unsecured Creditors. 

6. The Monitor and Canadian Debtors now seek the sanction of the Court, and the 

Representatives of the Former Employees and LTD Beneficiaries support this request. 

7. Two LTD Beneficiaries (the "Dissenting LTD Beneficiaries") have sought to vary the 

Plan alleging violations under the Charter of Rights and Freedoms (the "Charter"). The 

Representatives object to any modification of the Plan and submit that the Charter has no 

application here and, in any event, no rights have been violated. 

PART II - THE FACTS 

A. Background 

8. The Representatives rely on the background and allocation litigation facts as set out in the 

One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017, the Plan 

and the related Information Circular and the Factum of the Monitor dated January 22, 

2017. The Representatives further set out additional facts below relating to employee 

matters. 

B. Employee Related Matters 

9. At the time of the CCAA Filing, Nortel employed approximately 6,000 people and had 

promised pensions and other benefits to some 15,000 others. Most Former Employees 

lost one or more of their termination and severance pay, health benefits, disability income 

and supplemental pensions, among other things, on January 14, 2009 or relatively soon 
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thereafter. In addition, Nortel's registered pension plans were significantly underfunded 

and pensions were eventually cut by about 30-40%. Such registered pensions will be 

improved by the proposed Plan but not fully restored.2 

10. Specific measures were taken throughout the CCAA Proceedings to address some of the 

hardship imposed by the cuts and loss of benefits. The Representatives and 

Representative Counsel have worked with the Monitor and the Canadian Debtors to 

devise and implement those measures, and communicate with Former Employees, LTD 

Beneficiaries, pensioners and surviving spouses, providing them with advice and 

information, and assisting them in a variety of ways. 

The Hardship Process 

11. A Hardship Process was developed by Nortel, the Monitor and Representative Counsel 

following directions from the CCAA Court. The direction was provided following a 

motion by Representative Counsel and the Canadian Auto Workers (now Unifor) for an 

order requiring Nortel to make payments to terminated employees and other similar 

relief. The CCAA Court denied the motion but recognized the cases of hardship that had 

been referenced in the motion materials that were filed. 3 On July 30, 2009, the CCAA 

Court approved a Hardship Process for former employees of Nortel who were resident in 

Canada and had no available source of income (including employment income such as 

wages, salary or bonuses, consulting income, or pension or disability payments or income 

replacement, or the income of a spouse) as of the date of application and were not 

reasonably expected to be in receipt of income during the application period. Under the 

Hardship Process, eligible applicants could apply for an advance on their CCAA claim.4 

2 Information Circular, Monitor's Motion Record at Tab 2B, pg. 11. 
3 Re Nortel Networks Corp., [2009] OJ No 2558 at para. 88, Book of Authorities of the Representatives of Former 

Employees and LTD Beneficiaries ("Book of Authorities of the Representatives") at Tab 1. 
4 One Hundred and Thiliy Fifth Rep01i of the Monitor dated January 20, 2017 ("135111 Monitor's Report"), 

Monitor's Motion Record at Tab 2, para. 108; See also Information Circular, Monitor's Motion Record at 
Tab 2B, pg. 19. 
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The Employee Settlement Agreement 

12. In February 2010, the Representatives, Representative Counsel, the Canadian Debtors 

and the Monitor reached a settlement for the continuation of certain employee benefits. 5 

13. Approval of the settlement agreement was initially withheld as a result of opposition over 

a clause regarding future amendment to bankruptcy legislation.6 However, an Amended 

and Restated Settlement Agreement was subsequently approved by the CCAA Court on 

March 31, 2010 (the "Employee Settlement Agreement") despite opposition by a small 

group of dissenting LTD Beneficiaries, including Mr. McA voy and Ms. Holley. 7 

14. Leave to appeal was sought by the same small group of Dissenting LTD Beneficiaries 

and denied by the Court of Appeal for Ontario. 8 

15. The key terms of the Employee Settlement Agreement included: 

(a) the payment by Nortel of an estimated $57 million through 2010 to ensure the 

continuation of medical, dental and life insurance benefits for pensioners, their 

survivors and LTD Beneficiaries, and other benefits described below, thus 

ensuring benefits coverage for all affected Former Employees and LTD 

Beneficiaries for the first two years of Nortel's insolvency; 

(b) for LTD Beneficiaries, continuation of disability income benefits to the end of 

2010; 

( c) continuation and current service funding of registered pens10n plans for all 

defined benefit pension plan members until the end of September 201 O; 

5 Information Circular, Monitor's Motion Record at Tab 2B, pg. 19. 
6 Re Nortel Networks Corp., [2010] O.J. No. 1232, Book of Authorities of the Monitor and Canadian Debtors at Tab 

15. 
7 Re Nortel Networks Corp., [2010] O.J. No. 1408, Book of Authorities of the Monitor and Canadian Debtors at Tab 

16. 
8 Re Nortel Networks Corp., [2010] O.J. No. 2361, Book of Authorities of the Monitor and Canadian Debtors at Tab 

16. 
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( d) a lump sum payment of up to $3 ,000 as an advance against their claim under the 

CCAA for eligible employees terminated without severance pay (the 

"Termination Fund"); 

( e) for those receiving survivor income and survivor transition benefits, the payment 

of those income benefits through 2010; and 

(f) a requirement to wind-up the Health and Welfare Trust ("HWT") and distribute 

its substantial assets to beneficiaries, including LTD Beneficiaries. 9 

16. The Representatives, Representative Counsel, and the Monitor developed a sophisticated 

and thorough employee claims process which included the creation of a methodology for 

valuing employee claims, and a process to confirm them, later approved by the CCAA 

Court on October 6, 2011 (the "Compensation Claims Process"). The Compensation 

Claims Process involved, inter alia, the preparation of claims packages for all non

registered pension, employment and post-employment benefits for over 14,500 Former 

Employees, LTD Beneficiaries, pensioners and surviving spouses. 

17. The Hardship Process was later amended to expand the scope of eligibility to include 

LTD Beneficiaries, pensioners and survivors of Nortel pensioners when income benefits 

stopped and pensions were cut. The Termination Fund was also extended to include LTD 

Beneficiaries, whose employment was terminated with the termination of disability 

income as of December 31, 2010. 

18. With the assistance of Representative Counsel, the Representatives negotiated optional 

medical benefits coverage for those who were interested in replacing their lost Nortel 

benefit plans. 

19. On January 6, 2012, Representative Counsel filed a number employment claims on behalf 

of certain groups of employees (the "Omnibus Claims"). All of the Omnibus Claims 

9 135th Monitor's Report, Monitor's Motion Record at Tab 2, para. 109; See also the Forty Second Report of the 
Monitor dated March 30, 2010. 
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have now been resolved, including a claim on behalf of all LTD Beneficiaries for the 

Employee Assistance Program. 

20. The Compensation Claims Process is ongoing to date, and is nearing completion so that 

distributions can be made to Compensation Creditors as soon as possible after Nortel's 

Plan is approved and implemented. 

Health and Welfare Trust Wind-Up 

21. Pursuant to the Employee Settlement Agreement, Representative Counsel worked with 

the Monitor and Canadian Debtors to wind-up the HWT. The allocation of the HWT was 

based on methodology agreed to by the parties to the Employee Settlement Agreement 

for the purpose of the HWT distribution (the "HWT Methodology") as set out in the 

valuation report prepared by Nortel's actuarial firm, the Mercer Company dated August 

27, 2010, as amended. 10 

22. The HWT Methodology was approved by this Court by order dated November 9, 2010 

(the "HWT Allocation Order") despite objections of a dissenting group of LTD 

Beneficiaries (including Mr. McAvoy and Ms. Holley) advised by Ms. Diane Urquhart. 11 

The CCAA Court rejected their arguments which sought a priority for LTD Beneficiaries 

in the distribution of HWT assets. 12 

23. The Dissenting LTD Beneficiaries filed an application for leave to appeal the HWT 

Allocation Order, which was denied by the Court of Appeal for Ontario. 13 A subsequent 

10 Mercer Valuation of the Obligations of the Non-Pension Benefits for Claim Purposes as at the Determination 
Date, dated September 19, 2011, Motion Record of the Representatives of Former Employees and LTD 
Beneficiaries at Tab 1. 

11 Re Nortel Networks Corp., [2010] O.J. No. 4785, Book of Authorities of the Monitor and Canadian Debtors at 
Tab 14. 

12 Ibid at para. 75. 
13 Re Nortel Networks Corp., [2011] O.J. No. 22 (ONCA), Book of Authorities of the Monitor and Canadian 

Debtors at Tab 14. 
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application by the same group of Dissenting LTD Beneficiaries was also denied leave to 

appeal by the Supreme Court of Canada (the "SCC"). 14 

24. Distributions from the HWT were made in accordance with the HWT Allocation Order 

starting in January 2011, just in time to assist LTD Beneficiaries and survivor income 

beneficiaries, whose payments had ceased as of December 31, 2010. To date, the HWT 

has distributed 38% of participating benefits to participating beneficiaries, subject to 

certain adjustments. Accordingly LTD Beneficiaries have received a payment of 38% of 

the value of their lost disability income claims from the HWT. 15 

The Advance Tax Ruling 

25. The Representatives and Representative Counsel sought advance tax rulings with respect 

to certain lump sums that were being made from the HWT. On July 19, 2011 the Canada 

Revenue Agency ("CRA") provided a ruling that lump sum distributions to LTD 

Beneficiaries relating to disability income from the HWT were not taxable (the 

"Advance Tax Ruling"). 16 When the LTD Beneficiaries were receiving regular monthly 

disability cheques from Nortel, the benefits were taxable as income. Based on the 

favourable Advance Tax Ruling, Representative Counsel expects that the distribution to 

LTD Beneficiaries for lost disability income under the Plan will not be subject to income 

tax, resulting in a higher after-tax recovery for the LTD Beneficiaries. 

The Registered Pension Plans 

26. The Representatives and Representative Counsel have worked with Morneau Shepell Ltd. 

("Morneau") since Morneau was appointed by the provincial regulator in September of 

2010 to wind-up the registered pension plans. In an attempt to alleviate the hardship, the 

Representatives and Representative Counsel: 

14 Dissenting Nortel Ltd. Beneficiaries v Nortel Networks Corp., [2011) S.C.C.A. No. 124 (SCC), Book of 
Authorities of the Monitor and Canadian Debtors at Tab 14. 

15 135th Monitor's Report, Monitor's Motion Record at Tab 2, para. 105; See also Fifty First Monitor's Rep01t dated 
August 27, 2010, Monitor's Motion Record at Tab 21. 

16 135th Monitor's Report, Monitor's Motion Record at Tab 2, para. at 108. 
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(a) sought and obtained approval from the provincial regulator for interim transfers of 

up to 50% of the estimated commuted value for LTD Beneficiaries with service in 

Ontario, Alberta and Nova Scotia suffering financial hardship; 17 and, 

(b) advocated for alternative arrangements for the registered pension plans beyond 

the traditional wind-up provided under the Pension Benefits Act, R.S.O. 1990, C. 

P. 8, which led to the Province of Ontario enacting a regulation enabling Ontario 

pensioners to transfer lump sums from the Nortel pension plans. 

27. Throughout the CCAA proceedings, the Representatives have lobbied the 

provincial and federal government to provide assistance to former employees and 

LTD Beneficiaries of Nortel. These lobbying efforts resulted in automatic 

acceptance to the Trillium Drug Program for all Nortel LTD Beneficiaries who 

were Ontario residents and requests were made to the Minister to have case workers 

designated to assist Nortel LTD Beneficiaries in obtaining information about 

Trillium and gaining access to specific drugs they require. 18 

28. Most importantly, the Representatives were among the leading proponents of a pro 

rata distribution position in the Allocation Dispute which resulted in a substantial 

recovery for Canadian Compensation Creditors and the Canadian Pension Claim. 19 

C. The Plan of Compromise and Arrangement - Creditor Vote and Sanction Hearing 

29. A Plan of Compromise and Arrangement dated November 30, 2016 (the "Plan") and 

related information circular dated November 30, 2016 (the "Information Circular") 

were filed by the Monitor. 

30. A meeting of Affected Unsecured Creditors was held on January 17, 2017 and as 

reported by the Monitor, the Plan was approved by over 99% of Affected Unsecured 

17 Ibid. 
18 Ibid. 
19 Re Nortel Networks Corp., [2015] O.J. No. 2440, leave to appeal refused [2016] O.J. 2287, Book of Authorities of 

the Monitor and Canadian Debtors at Tab 1. 
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Creditors. Pursuant to their respective Representation Orders, the Representatives voted 

in favour of the Plan. 

31. On January 12, 2017, Joseph Greg Mc A voy and Jennifer Holley, two LTD Beneficiaries 

represented by the LTD Representative pursuant to the LTD Representation Order, filed a 

"Notice of Intention to Appear and Submissions for Anticipated January 24, 2017 

Fairness Hearing to Sanction the Nortel CCAA Plan" alleging violations of their rights 

pursuant to the Charter (the "Dissenting LTD Submissions"). 

32. Mr. McA voy and Ms. Holley are both subject to the Representation Order for LTD 

Beneficiaries and did not opt-out of representation by the LTD Representative.20 The 

Representation Order provides: 

3. THE COURT ORDERS that, subject to paragraph 9 hereof, Susan Kennedy is hereby appointed 
as representative of all LTD Beneficiaries in the proceedings under the Companies' Creditors 
Arrangement Act (Canada), ("CCAA"), the Bankruptcy and Insolvency Act (Canada) (the "BIA") 
or in any other proceeding which has been brought before this Honourable com1 (the 
"Proceedings") including, without limitations, for the purpose of settling or compromising claims 
by the LTD Beneficiaries in the Proceedings. 

9. THIS COURT ORDERS that any individual LTD Beneficiary who does not wish to be bound 
by this Order and all other related Orders which may subsequently be made in these proceedings 
shall, within 30 days of mailing of notice of this Order, notify the Monitor, in writing, by 
facsimile, mail or delivery, and in the form attached as Schedule "A" hereto and shall thereafter 
not be bound and shall be represented themselves as an independent individual party to the extent 
they wish to appear in these Proceedings.21 

PART III - ISSUES 

33. The only issue to be considered on this motion is whether the CCAA Court should 

sanction the Plan. 

34. The Representatives support the Monitor's submissions and make additional submissions 

below. 

20 1351
h Monitor's Report, Monitor's Motion Record at Tab 2, para. 106. 

21 Representation Order for Disabled Employees dated July 30, 2009, Monitor's Motion Record at Tab J. 
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PARTIV-THELAW 

(A) The application should be granted 

3 5. In order for a Plan of Compromise and Arrangement to be sanctioned by a court, the 

application must meet the following three step test: 

(a) there has been strict compliance with all statutory requirements and adherence to 

previous orders of the court; 

(b) nothing has been done or purported to be done that is not authorized by the 

CCAA; and, 

( c) the plan is fair and reasonable. 22 

36. The Representatives agree with the Monitor that the sanction test has been met and add 

the following: 

(a) The recovery to Compensation Creditors is expected to be 45-49 cents on the 

dollar, which is far superior to the amount that would have been recovered had the 

arguments of the U.S. Debtors and EMEA Debtors at the allocation trial been 

accepted. Those positions would have generated recoveries of approximately 10% 

and 25% respectively to Canadian unsecured creditors; 

(b) While the final recovery to Compensation Creditors is slightly less than the 52-53 

percent estimated recovery that would have resulted had the Allocation Decisions 

been implemented on their terms, the Plan is a preferable compromise in that: 

(i) it brings an end to eight years of litigation, and all the costs that are 
incurred in such proceedings; 

22 Canadian Airlines Corp. (Re), [2000] Al No. 771 at para. 60, leave to appeal refused 2000 ABCA 238, affirmed 
2001 ABCA 9 (ABCA), leave to appeal refused [2001] S.C.C.A. No. 60 (SCC), Book of Authorities of the 
Monitor and Canadian Debtors at Tab 2. 

11 



(ii) avoids future litigation over the magnitude of the funding shortfall in the 
Nortel Canadian Registered Pension Plans and guards against any 
challenges to the aggregate claims of Compensation Creditors; and, 

(iii) results in prompt payments to Nortel's creditors in the first half of 2017, 
after more than eight years without recoveries. 

Substantive Changes to the Plan cannot be made by a Sanctioning Court 

37. Section 6(2) of the CCAA provides that the court may order amendments to a Plan of 

Compromise and Arrangement to reflect any changes that may lawfully be made under 

federal or provincial law. Courts have held that technical amendments to a plan may be 

made but not changes of substance. 23 The CCAA Court has the power to either sanction 

or reject the plan but not to rewrite it. 

38. The Dissenting LTD Submissions essentially seek to rewrite the Allocation Settlement 

and Plan, with a special preference for one sub-class of creditors. After almost eight years 

of litigation and three mediations it is in no one's best interests to reject the Plan. The 

parties have negotiated this Plan to resolve all disputes in this major cross-border 

insolvency, it is a fair and reasonable settlement for all stakeholders and has been 

approved by an overwhelming majority of creditors. 

The Plan is beyond the Scope of the Charter 

39. The Dissenting LTD Submissions allege violations of Charter rights. Such arguments 

have no application here and are legally incorrect. The Charter governs relations between 

the government and private persons.24 The SCC has held on many occasions that the 

Charter does not apply to relations between private persons.25 In McKinney v. University 

of Guelph, the SCC discussed the rationale for confining the scope of the Charter at 

length. It addition to noting the clear language of section 32 explicitly confining the 

23 Wandlyn Inns Ltd. (Re), [1992] N.B.J. No. 681, Book of Authorities of the Representatives at Tab 4. 
24 Charter at s. 32. 
25 McKinney v. University of Guelph, [1990] 3 S.C.R. 229 (SCC), Book of Authorities of the Representatives at Tab 

5, paras. 22-26 [McKinney]; Hogg, Peter W. Constitutional Law of Canada, 5th ed. Toronto: Carswell, 
2007, Book of Authorities of the Representatives at Tab 6, pg.37-29. 
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Charter's application to relations involving the government, the SCC also reviewed the 

policy rationale for this limited application: 

To open up all private and public action to judicial review could strangle the operation of society 
and, as put by counsel for the universities, "diminish the area of freedom within which individuals 
can act" ... 

Opening up private activities to judicial review could impose an impossible burden on the courts. 
Both government and the courts have recognized the need to limit judicial review by means, for 
example, of privative clauses and deference to specialized tribunals, techniques that would be 
unavailable in a Charter context. As well, as I noted earlier, government may, in many cases, 
establish more flexible means to deal with individual rights.26 

40. A Plan of Compromise and Arrangement reflects a proposed settlement under the CCAA 

among a debtor company and its secured or unsecured creditors regarding the debtor 

company's pre-filing liabilities. It is fundamentally an agreement reached among private 

parties and is beyond the scope of the Charter. 

41. The Dissenting LTD Submission further argues that the "Judge's use of discretion within 

the CCAA violates the Charter in respect to LTD". 

42. As a general rule, the Charter does not apply to the courts. In Dolphin Delivery Ltd. v. 

R. WD.S. U, Local 580, the SCC declined to set aside an injunction on the basis that a 

court order does not constitute governmental action for the purposes of the Charter. It 

thus held the lower court's injunction to be immune from Charter scrutiny. In a 

unanimous decision, the sec stated that the judicial branch is not an element of 

governmental action for the purposes of the Charter. The word "government" in section 

32 of the Charter referred to the legislative, executive, and administrative branches of 

government. 27 

43. The Dissenting LTD Submissions rely on Slaight Communications Inc. v. Davidson for 

the proposition that the exercise of judicial discretion pursuant to a statute is subject to 

the Charter. The Dissenting LTD Submissions quote from the minority judgment to the 

26 McKinney, Book of Authorities of the Representatives at Tab 5, paras. 21 and 23-24. See also Hill v. Church of 
Scientology a/Toronto, [1995] 2 S.C.R. 1130 (SCC), Book of Authorities of the Representatives at Tab 7 
[Hill]. 

27 Dolphin Delivery Ltd. v. R. WD.S. U., Local 580, [1986] 2 S.C.R. 573 (SCC), Book of Authorities of the 
Representatives at Tab 8, paras. 34 and 36. 
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effect that: "the adjudicator is a statutory creature: he is appointed pursuant to a 

legislative provision and derives all his powers from the statute. "28 

44. Slaight Communications is an administrative law case concerning the decision of an 

adjudicator under the Canada Labour Code. By contrast, a judge presiding over CCAA 

proceedings is not a creature of statute, nor do CCAA proceedings fall under the rubric of 

administrative law. The fact that a statute confers powers on a judge does not make a 

judge a creature of statute. 

45. In the event that the CCAA Court finds that the Charter does apply to the Plan or to the 

CCAA Court, there is no violation of either section 15 or section 7 of the Charter as 

alleged in the Dissenting LTD Submissions. 

46. Section 15 of the Charter requires a claimant to show that the impugned law or 

government action creates a distinction or treats individuals differently based on an 

enumerated or analogous ground. The court must then determine whether that distinction 

amounts to arbitrary or discriminatory disadvantage contrary to section 15. This analysis 

will consider whether the impugned law fails to respond to the actual capacities and 

needs of the member group and instead imposes a burden or denies a benefit in a manner 

that perpetuates the disadvantage. 29 The equality analysis also requires the identification 

of a comparator group to show that discrimination has occurred. The SCC has held that 

discrimination can on occasion also arise from the identical treatment of different groups. 

This is the notion of substantive equality, which may require the government to 

accommodate enumerated groups through differential treatment. 30 

4 7. While disability is certainly an enumerated ground of discrimination under section 15 of 

the Charter, there is no evidence that the LTD Beneficiaries have suffered discrimination 

because of their disability in these CCAA proceedings. In fact, the LTD Beneficiaries 

28 Slaight Communications Inc. v. Davidson, [1989) 1 S.C.R. 1038 (SCC), Book of Authorities of the 
Representatives at Tab 9, para. 87 lSlaight CommunicationsJ. 

29 Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30, Book of Authorities of the Representatives at Tab 10, 
para. 20. 

30 Ibid at para. 17. 
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have throughout the insolvency proceedings been represented by a court appointed 

Representative who have always acted in their best interest. A small group of Dissenting 

LTD Beneficiaries (including Mr. McAvoy and Ms. Holley) objected to the March 31, 

2010 order approving the Employee Settlement Agreement and when their objections 

were denied, leave to appeal was sought by these individuals and denied by the Court of 

Appeal for Ontario.31 No Charter arguments were raised at that time and it is not 

appropriate to re-litigate the Employee Settlement Agreement seven year later. 

48. Further, all LTD Beneficiaries have benefited from the following: 

(a) the Employee Settlement Agreement which provided LTD Beneficiaries with: 

(i) the continuation of disability income benefits, medical, life and dental 
benefits until December 31, 2010 (as opposed to cessation of benefits as of 
March 3 i, 2010 or earlier) so that they had their monthly disability income 
and other benefits for almost two years after the CCAA filing, from 
January 14, 2009 to December 31, 201 O; 

(ii) continuation and current service funding of registered pension plans until 
the end of September 2010 for defined benefit pension plan members, 
including those on long term disability; and, 

(iii) requirement to wind-up the HWT and distribute its assets to beneficiaries, 
including to LTD Beneficiaries. 

(b) the wind-up of the HWT provided for 38% of all benefits paid out, including 

disability income benefits and LTD life insurance with the remaining 62% of 

entitlements to be paid at 45-49% from the Canadian Estate under the Allocation 

Settlement and the Plan for a total recovery of 66 to 68.4% of their lost disability 

income and other benefits; 

( c) the Advance Tax Ruling obtained from the CRA confirming that lump sum 

distributions to LTD Beneficiaries for disability income from the HWT are not 

taxable under the Canadian Income Tax Act. Prior to the Filing Date, LTD 

Beneficiaries were taxed on their disability income upon receipt. Based on the 

31 Re Nortel Networks Corp., [2010) 0.J. No. 1408, leave to appeal refused [2010) O.J. No. 2361 (ONCA), Book of 
Authorities of the Monitor and Canadian Debtors at Tab 16. 
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favourable Advance Tax Ruling, Representative Counsel expects that the 

distribution to LTD Beneficiaries for lost disability income under the Plan will not 

be subject to income tax, resulting in a higher after-tax recovery for the LTD 

Beneficiaries; 

( d) Omnibus Claims were filed by Representative Counsel including on behalf of the 

LTD Beneficiaries for the loss of the Employee Assistance Program ("EAP"). 

The EAP claim was accepted by the Monitor for all LTD Beneficiaries, thereby 

increasing their claim values; 

( e) following the termination of disability income and other benefits to LTD 

Beneficiaries, the following sources became available to LTD Beneficiaries: 

(i) the Hardship Process was amended to allow LTD Beneficiaries to apply 
for advances on their claim for up to $24,200; 

(ii) the Termination Fund provided up to $3,000; and, 

(iii) the first HWT distribution was completed in January 2011, in time to 
assist LTD Beneficiaries whose benefits had ceased as of December 31, 
2010. 

(f) medical benefits coverage was negotiated with a replacement insurer providing 

optional benefit plans for those who signed up; 

(g) at the request of the LTD Representative, approval was obtained from the 

provincial pension regulator for interim transfers of up to 50% of the estimated 

commuted value for LTD Beneficiaries with service in Ontario, Alberta and Nova 

Scotia suffering financial hardship; 

(h) the LTD Representative lobbied the provincial and federal government to provide 

assistance to Former Employees and LTD Beneficiaries of Nortel. These lobbying 

efforts resulted in automatic acceptance to the Trillium Drug Program for all 

Nortel LTD Beneficiaries who were Ontario residents, and requests were made to 

the Minister to have case workers designated to assist Nortel T ,TD Beneficiaries in 

obtaining information about Trillium and gaining access to specific drugs they 

require; and, 

16 



(i) the Representatives advocated for a pro rata distribution of Nortel assets in the 

Allocation Dispute, a version of which was ultimately accepted by the Courts and 

has resulted in a significant recovery for LTD Beneficiaries as compared to the 

allocation positions argued by the U.S. and EMEA Debtors. 

49. LTD Beneficiaries have been treated in the same manner as all similarly situated 

creditors, without discrimination. Pensioners, their beneficiaries, surviving spouses of 

deceased employees, Former Employees and LTD Beneficiaries are all unsecured 

creditors who are experiencing hardship due to lost income and benefits in the Nortel 

insolvency. All are disadvantaged to varying degrees, depending on personal 

circumstances and there is no basis for preferring one group above others. All have 

suffered losses in the Nortel insolvency. This was already recognized by this court in the 

Nortel proceedings: 

7 5 There is no doubt that the position of the Dissenting LTD Beneficiaries has been severely 
compromised by Nortel's insolvency. However, the Dissenting LTD Beneficiaries are not alone in 
this respect. All of the parties claiming entitlement to the HWT have been adversely impacted by 
Nortel's insolvency. 

110 As I have indicated above, there is no question that the impact of the shortfall in the HWT 
is significant. This was made clear in the written Record, as well as in the statements made by 
certain Dissenting LTD Beneficiaries at the hearing. However, the effects of the shortfall are not 
limited to the Dissenting LTD Beneficiaries and affect all LTD Beneficiaries and Pensioner Life 
claimants. The relative hardship for each claimant may differ, but, in my view, the allocation of 
the HWT corpus has to be based on entitlement and not on relative need. (emphasis added)

32 

50. There is no discrimination against LTD Beneficiaries in the proposed Plan. Only 

Parliament can enact legislation giving anyone a preference. 

51. The Dissenting LTD Submissions also assert that section 7 of the Charter has been 

violated. Section 7 of the Charter provides: 

Everyone has the right to life, liberty and security of the person and the right not to be deprived 
thereof except in accordance with the principles of fundamental justice. 

32 Re Nortel Networks Corp., [2010] O.J. No. 4785 at para. 75, leave to appeal refused [2011] O.J. No. 22 (ONCA), 
leave to appeal refused [2011] S.C.C.A. No. 124 (SCC), Book of Authorities of the Monitor and Canadian 
Debtors at Tab 14. 
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52. The Dissenting LTD Submissions assert that the CCAA Court's approval of the Plan 

deprives the LTD Beneficiaries of their section 7 rights by "forcing a compromise and 

poverty" on them. The Dissenting LTD Submissions request that the CCAA Court adjust 

the Plan by re-allocating $44 million of the Allocation Settlement to LTD Beneficiaries. 

The Court has no jurisdiction to do so. 

53. No evidence of the Plan forcing poverty on the LTD Beneficiaries has been tendered. It 

is difficult to fathom how a significant payment to LTD Beneficiaries under the Plan 

forces poverty on anyone. Such payments will help to alleviate hardship in addition to 

any government social programs designed to assist disabled persons, such as the Canada 

Pension Plan disability benefit. 

54. The request in the Dissenting LTD Submissions to have the Allocation Settlement money 

re-allocated constitutes an economic interest beyond the scope of section 7. The SCC has 

on many occasions stated that section 7 does not protect economic rights. In Siemens v. 

Manitoba, Justice Major writing for the Court stated: 

... as a brief review of this Court's Charter jurisprudence makes clear, the rights asserted by the 
appellants do not fall within the meaning of s. 7. The right to life, liberty and security of the person 
encompasses fundamental life choices, not pure economic interests. 33 

55. Professor Peter Hogg has made similar observations regarding the scope of section 7: 

The omission of property rights from s. 7 greatly reduces its scope. It means that s. 7 affords no 
guarantee of compensation or even of a fair procedure for the taking of property by government. It 
means that s. 7 affords no guarantee of fair treatment by courts, tribunals or officials with no 
power over the purely economic interests of individuals or corporations. It also requires, as have 
noticed in the earlier discussion of "liberty" and "security of the person", that those terms be 
interpreted as excluding economic liberty and economic security; otherwise property, having been 
shut out of the front door, would enter by the back. 

34 
[Emphasis added] 

56. Accordingly, no case for violation of any Charter rights is made out here. 

33 Siemens v. Manitoba (Attorney General), [2003] I S.C.R 6, Book of Authorities of the Monitor and Canadian 
Debtors at Tab 23, para. 45; See also Gosselin v. Quebec (Attorney General), [2002] 4 S.C.R. 429 (SCC), 
Book of Authorities of the Monitor and Canadian Debtors at Tab 21, paras. 76-83. 

34 Peter Hogg, Constitutional Law of Canada, 5 ed (Toronto: Carswell, 2007), Book of Authorities of the 
Representatives at Tab 6, at 47-18.1. 
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PART V - RELIEF REQUESTED 

57. The Representatives respectfully submit that this Court should sanction the Plan and 

ensure its prompt implementation. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rct day of January, 2017. 

January 23, 2017 
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SCHEDULE 'B' 
RELEVANT STATUTES 

The Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as amended) 

Compromises to be sanctioned by court 

6 (1) If a majority in number representing two thirds in value of the creditors, or the class of 
creditors, as the case may be - other than, unless the court orders otherwise, a class of creditors 
having equity claims, - present and voting either in person or by proxy at the meeting or 
meetings of creditors respectively held under sections 4 and 5, or either of those sections, agree 
to any compromise or arrangement either as proposed or as altered or modified at the meeting or 
meetings, the compromise or arrangement may be sanctioned by the court and, if so sanctioned, 
is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for 
that class of creditors, whether secured or unsecured, as the case may be, and on the 
company; and 

(b) in the case of a company that has made an authorized assignment or against which a 
bankruptcy order has been made under the Bankruptcy and Insolvency Act or is in the 
course of being wound up under the Winding-up and Restructuring Act, on the trustee in 
bankruptcy or liquidator and contributories of the company. 

Court may order amendment 

(2) If a court sanctions a compromise or arrangement, it may order that the debtor's constating 
instrument be amended in accordance with the compromise or arrangement to reflect any change 
that may lawfully be made under federal or provincial law. 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11 

Life, liberty and security ofperson 

7. Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice. 
Equality before and under law and equal protection and benefit of law 
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Equality before and under law and equal protection and benefit of law 

15. ( 1) Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 

Affirmative action programs 

(2) Subsection (1) does not preclude any law, program or activity that has as its object the 
amelioration of conditions of disadvantaged individuals or groups including those that are 
disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. (84) 

Application of Charter 

32. (1) This Charter applies 

(a) to the Parliament and government of Canada in respect of all matters within the authority of 
Parliament including all matters relating to the Yukon Territory and Northwest Territories; and 

(b) to the legislature and government of each province in respect of all matters within the 
authority of the legislature of each province. 
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