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PART 1 – OVERVIEW AND STATEMENT OF FACTS 

1. This application for leave to appeal at its core is an attempt to relitigate a 2010 court 

order and engage the Charter of Rights and Freedoms (the "Charter")
1
 in a case where it is 

clearly inapplicable.  

2. The court appointed representatives (the "Representatives") of approximately 16,000 

former Nortel
2
 employees in Canada, including pensioners, and persons claiming an interest on 

behalf of the former employees or pensioners, and approximately 360 disabled employees, object 

to this attempt.  The Superior Court of Justice (Commercial List) (the "CCAA Court") and the 

Court of Appeal for Ontario have both already dismissed the attempt as being without merit.  

The proposed issues raised by the Applicant do not raise matters of public importance as to 

warrant an appeal to this Court and these proceedings have already resulted in costs and delays to 

other employees, including other disabled employees. 

3. It is a fundamental tenet of insolvency law that all debts shall be paid pari passu and all 

unsecured creditors receive equal treatment.  The Applicant has not raised any conflicting 

appellate decisions, legislation or legal principles that ought to be decided by this Court. 

4. The Representatives have fought hard to obtain a significant recovery on behalf of those 

they represent in this insolvency, which will see the Applicant recover 66 percent of her losses as 

well as other favourable treatment.  Nortel has many creditors, including pensioners, their 

surviving spouses, unemployed former employees and trade creditors who suffered significant 

financial devastation as a result of this insolvency.  The suggestion that the rights of creditors 

should be determined by the personal financial circumstances or characteristics of those 

individuals is unsustainable and not something that attracts Charter protection. 

                                                 

1
 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Sch. B to 

the Canada Act, 1982 (U.K.), 1982, c. 11. 
2
 Capitalized terms used but not defined herein shall have the meaning ascribed to them in the 

Plan of Compromise and Arrangement dated November 30, 2016, attached as Appendix 

"A" to the One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017; 

Response of the Monitor and Canadian Debtors to Applicant's Application for Leave to 

Appeal ("Monitor's Response"), Tab 8, p.169-221; and the One Hundred and Thirty 

Fifth Report of the Monitor dated January 20, 2017, Monitor's Response, Tab 8, p. 169-

221. 

http://laws-lois.justice.gc.ca/eng/Const/page-15.html
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Plan%20and%20Other%20Creditor%20Meeting%20Documents/Nortel_-_CCAA_Plan_(Final_-_Dec_1).pdf
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Monitor's%20Reports/135%20Report%20of%20the%20Monitor.pdf
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Monitor's%20Reports/135%20Report%20of%20the%20Monitor.pdf
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A. Background 

5. The Representatives rely on the facts as set out in the January 30, 2017 decision of 

Newbould J. (the "CCAA Judge") to sanction the Plan of Compromise and Arrangement (the 

"Plan") (the "Sanction Decision")
3
 as well as the background facts as set out in the One 

Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017,
4
 the Plan, and the 

Memorandum of Argument of the Monitor and Canadian Debtors filed in response to the 

application for leave to appeal from this Court.  The Representatives further set out additional 

facts below relating to employee matters. 

6. Following the granting of the Companies’ Creditors Arrangement Act (the "CCAA")
5
 

stay, Donald Sproule, David Archibald and Michael Campbell were appointed as the 

Representatives of former Nortel employees in Canada, including pensioners and persons 

claiming an interest on behalf of the former employees or pensioners (with some exceptions, the 

"Former Employees") on March 27, 2009.
6
  In addition, on July 30, 2008, the CCAA Court 

further appointed Susan Kennedy as the Representative of approximately 360 disabled 

employees (the "LTD Beneficiaries").
7
  

7. At the time of the CCAA filing, Nortel employed approximately 6,000 people and had 

promised pensions and other benefits to some 15,000 others.  Most former employees lost one or 

more of their termination and severance pay, health benefits, disability income and supplemental 

pensions, among other things, on January 14, 2009 or relatively soon thereafter.  In addition, 

Nortel's registered pension plans were significantly underfunded and pensions were eventually 

                                                 

3
 Re Nortel Networks Corporation et al, 2017 ONSC 700 (the "Sanction Decision"), leave to 

appeal refused 2017 ONCA 210, Monitor's Response, Tab 9, p 222-240. 
4
 One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017, Monitor's 

Response, Tab 8, p. 169-221. 
5
 Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

6
 Order (Representation Order for Former Employees) dated May 27, 2009, Response of the 

Court Appointed Representatives of the Former Employees and Disabled Employees of 

Nortel, Tab 1, p. 14-19. 
7
 Order (Representation Order for Disabled Employees) dated July 30, 2009, Monitor's 

Response, Tab 2, p. 52-57. 

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc700/2017onsc700.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca210/2017onca210.html?resultIndex=1
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Monitor's%20Reports/135%20Report%20of%20the%20Monitor.pdf
http://laws-lois.justice.gc.ca/eng/acts/C-36/FullText.html
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Employees,%20Former%20Employee%20and%20Disabled%20Employee%20Representative%20Orders/Former%20Employee/Representative%20Counsel%20Order%20(FE).pdf
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Employees,%20Former%20Employee%20and%20Disabled%20Employee%20Representative%20Orders/Disabled%20Employees/DOCSTOR-1726804-vdoc-LTD_Representation_Order.pdf
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cut by about 30-40%.  Such registered pensions will be improved by the Plan but not fully 

restored.  

8. Specific measures were taken throughout the CCAA Proceedings to address some of the 

hardship imposed by the cuts and loss of benefits.  The Representatives and Representative 

Counsel worked with the Monitor and the Canadian Debtors to devise and implement those 

measures, and communicate with former employees, LTD Beneficiaries, pensioners and 

surviving spouses, providing them with advice and information, and assisting them in a variety 

of ways. 

9. All LTD Beneficiaries have benefited from the following: 

(a) the Employee Agreement and Settlement Approval Order (together the 

"Employee Settlement ") - a March 31, 2010 court order, which provided LTD 

Beneficiaries with: 

(i) the continuation of disability income benefits, medical, life and dental 

benefits until December 31, 2010 (as opposed to cessation of benefits as of 

March 31, 2010 or earlier) so that they had their monthly disability income 

and other benefits for almost two years after the CCAA filing, from 

January 14, 2009 to December 31, 2010; 

(ii) the continuation and current service funding of registered pension plans 

until the end of September 2010 for defined benefit pension plan 

members, including those on long term disability; and 

(iii) the requirement to wind-up the Health and Welfare Trust (“HWT”) and 

distribute its assets totalling approximately $80 million to beneficiaries, 

including to LTD Beneficiaries. 

(b) the wind-up of the HWT provided a payout totalling approximately 38% of the 

value of all benefits owing, including disability income benefits and LTD life 

insurance. The remaining 62% of entitlements is to be paid at 45-49% from the 

Canadian Estate under the Allocation Settlement and the Plan for a total recovery 
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by LTD Beneficiaries of 66 to 68.4% of their lost disability income and other 

benefits; 

(c) the Advance Tax Ruling obtained from the Canada Revenue Agency confirming 

that lump sum distributions to LTD Beneficiaries for disability income from the 

HWT are not taxable under the Canadian Income Tax Act. Prior to the CCAA 

filing, the LTD Beneficiaries were taxed on their disability income upon receipt. 

Based on the favourable Advance Tax Ruling, Representative Counsel expects 

that the distribution to LTD Beneficiaries for lost disability income under the Plan 

will not be subject to income tax, resulting in a higher after-tax recovery for the 

LTD Beneficiaries; 

(d) Omnibus Claims were filed by Representative Counsel including on behalf of the 

LTD Beneficiaries for the loss of the Employee Assistance Program ("EAP"). 

The EAP claim was accepted by the Monitor for all LTD Beneficiaries, thereby 

increasing their claim values; 

(e) following the termination of disability income and other benefits to LTD 

Beneficiaries, the following sources became available to LTD Beneficiaries: 

(i) the Hardship Process was amended to allow LTD Beneficiaries to apply 

for advances on their claim for up to $24,200;  

(ii) the Termination Fund provided up to $3,000; and, 

(iii) the first HWT distribution was completed in January 2011, in time to 

assist LTD Beneficiaries whose benefits had ceased as of December 31, 

2010. 

(f) medical benefits coverage was negotiated with a replacement insurer providing 

optional benefit plans for those who signed up;  

(g) at the request of the LTD Representative, approval was obtained from the 

provincial pension regulator for interim transfers of up to 50% of the estimated 
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commuted value for LTD Beneficiaries with service in Ontario, Alberta and Nova 

Scotia suffering financial hardship;  

(h) the LTD Representative lobbied the provincial and federal government to provide 

assistance to Former Employees and LTD Beneficiaries of Nortel. These lobbying 

efforts resulted in automatic acceptance to the Trillium Drug Program for all 

Nortel LTD Beneficiaries who were Ontario residents, and requests were made to 

the Minister to have case workers designated to assist Nortel LTD Beneficiaries in 

obtaining information about Trillium and gaining access to specific drugs they 

require; and, 

(i) the Representatives advocated for a pro rata distribution of Nortel assets in the 

Allocation Dispute, a version of which was ultimately accepted by the Courts and 

has resulted in a significant recovery for LTD Beneficiaries as compared to the 

allocation positions argued by other creditors.
8
 

10. LTD Beneficiaries have been treated in the same manner as all similarly situated 

creditors, without discrimination. Pensioners, their beneficiaries, surviving spouses of deceased 

employees, Former Employees and LTD Beneficiaries are all unsecured creditors who are 

experiencing hardship due to lost income and benefits in the Nortel insolvency. All are 

disadvantaged to varying degrees, depending on personal circumstances and there is no basis for 

preferring one group above others. All have suffered losses in the Nortel insolvency. This was 

recognized by the CCAA Court in an earlier decision in the Nortel proceedings, wherein the 

court stated: 

75     There is no doubt that the position of the Dissenting LTD Beneficiaries has been severely 

compromised by Nortel's insolvency. However, the Dissenting LTD Beneficiaries are not alone in 

this respect. All of the parties claiming entitlement to the HWT have been adversely impacted by 

Nortel's insolvency. 

… 

110     As I have indicated above, there is no question that the impact of the shortfall in the HWT 

is significant. This was made clear in the written Record, as well as in the statements made by 

                                                 

8
 One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017 at paras. 105 and 

108-109, Monitor's Response at Tab 8, p. 179-182. 

http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Monitor's%20Reports/135%20Report%20of%20the%20Monitor.pdf
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certain Dissenting LTD Beneficiaries at the hearing. However, the effects of the shortfall are not 

limited to the Dissenting LTD Beneficiaries and affect all LTD Beneficiaries and Pensioner Life 

claimants. The relative hardship for each claimant may differ, but, in my view, the allocation of 

the HWT corpus has to be based on entitlement and not on relative need. (emphasis added)
9
 

11. There is no discrimination against LTD Beneficiaries.  Enhancing the recoveries of the 

LTD Beneficiaries will effectively lower the recoveries of all other stakeholders including 

pensioners, surviving spouses and terminated employees.  Only Parliament can enact legislation 

giving such a preference. 

B. The Decisions Below 

12. A Plan dated November 30, 2016, and related Information Circular dated November 30, 

2016 were filed by the Monitor.  A meeting of Affected Unsecured Creditors was held on 

January 17, 2017 and as reported by the Monitor, the Plan was approved by over 99% of 

Affected Unsecured Creditors.
10

  Pursuant to their respective Representation Orders, the 

Representatives voted in favour of the Plan. 

13. On January 24, 2017, after hearing the submissions of the various parties, the CCAA 

Judge sanctioned the Plan (the "Sanction Order"), with reasons that followed on January 30, 

2017 (the "Sanction Decision"). 

14. At the sanction hearing, two LTD Beneficiaries (the "LTD Objectors") objected 

unsuccessfully to the sanctioning of the Plan, alleging violations under the Charter.  

15. At its core, the challenge by the LTD Objectors is an attempt to relitigate the Employee 

Settlement. The Employee Settlement was already the subject of an unsuccessful leave to appeal 

application by a group of LTD Beneficiaries which included the Applicant.
11

  

16. The Sanction Decision was released on January 30, 2017. In his reasons, the CCAA 

Judge sympathized with the LTD Objectors, however, held that: 

                                                 

9
 Nortel Networks Corporation (Re), 2010 ONSC 5584 at paras. 75 and 110, leave to appeal 

refused 2011 ONCA 10 (without schedules), leave to appeal to S.C.C. refused, Judgment 

dated June 9, 2011, Monitor's Response at Tab 5 p. 107 and 111. 
10

 One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017, Monitor's 

Response, Tab 8, p. 169-221. 
11

 Nortel Networks Limited (Re) , 2010 ONCA 402, Monitor's Response, Tab 4, p. 88-94. 

https://www.canlii.org/en/on/onsc/doc/2010/2010onsc5584/2010onsc5584.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2011/2011onca10/2011onca10.html?resultIndex=1
https://www.canlii.org/en/ca/scc-l/doc/2011/2011canlii33979/2011canlii33979.html?searchUrlHash=AAAAAAAAAAEAFTIwMTEgT05DQSAxMCAoQ2FuTElJKQAAAAEACy8yMDExb25jYTEwAQ&resultIndex=3
https://www.canlii.org/en/ca/scc-l/doc/2011/2011canlii33979/2011canlii33979.html?searchUrlHash=AAAAAAAAAAEAFTIwMTEgT05DQSAxMCAoQ2FuTElJKQAAAAEACy8yMDExb25jYTEwAQ&resultIndex=3
http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Monitor's%20Reports/135%20Report%20of%20the%20Monitor.pdf
https://www.canlii.org/en/on/onca/doc/2010/2010onca402/2010onca402.html?resultIndex=1
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(a) Neither of the LTD Objectors elected to opt out of representation by the LTD 

Representative pursuant to the terms of the LTD Representation Order and are 

therefore bound by it and the actions of the LTD Representatives;
12

 

(b) There is no legal basis to reconsider the Employee Agreement seven years later, 

and in any event the CCAA Judge agreed with the findings of the reasons of 

Morawetz J. (as he then was) that the settlement was reasonable as the LTD 

Beneficiaries will receive the same pari passu treatment under the Plan as all other 

creditors;
13

 

(c) Issue estoppel prevents the LTD Objectors from now raising a Charter challenge 

to the 2010 motion to approve the Employee Agreement, as they were represented 

by competent counsel;
14

 

(d) Even if the Charter had any application, the request by the LTD Objectors to  

prioritize allocation proceeds to pay for 100% of the claims of LTD Beneficiaries 

at the expense of all other claimants involves economic interests which are not 

protected under section 7 of the Charter;
15

 

(e) Even if the Charter had any application, there is no basis to find a violation of 

section 15 of the Charter as the LTD Objectors are not being discriminated 

against; rather, they are being treated the same as all creditors of Nortel, including 

other similarly situated creditors many of whom are experiencing economic 

hardship due to lost income and benefits in the Nortel insolvency.
16

 

17. The LTD Objectors sought leave to appeal and the Court of Appeal for Ontario dismissed 

the motion, providing four pages of reasons holding that: 

(a) the proposed appeal is not meritorious; 

                                                 

12
 Sanction Decision at paras. 12 and 16, Monitor's Response, Tab 9, p. 229-230. 

13
 Sanction Decision at paras. 18-19, Monitor's Response, Tab 9, p. 231. 

14
 Sanction Decision at para. 26, Monitor's Response, Tab 9, p. 233. 

15
 Sanction Decision at paras. 28-31, Monitor's Response, Tab 9, p. 233-235. 

16
 Sanction Decision at paras. 33-35, Monitor's Response, Tab 9, p. 235-236. 

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc700/2017onsc700.html?resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc700/2017onsc700.html?resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc700/2017onsc700.html?resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc700/2017onsc700.html?resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc700/2017onsc700.html?resultIndex=1
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(b) the CCAA Judge correctly concluded that the LTD Objectors are bound by the 

2010 Employee Settlement and have no right to opt out of the LTD 

Representation Order at this late stage; and 

(c) the LTD Objectors are the only long-term disability beneficiaries opposing a Plan 

that had the support of over 99% of unsecured creditors.
17

 

18. The Court of Appeal for Ontario also held that the LTD Objectors did not file a notice of 

constitutional question challenging the constitutionality of the 2010 Employee Settlement 

Agreement in time and were out of time and therefore bound by the agreement.  

19. One of the LTD Objectors (the "Applicant") has now filed an application for leave to 

appeal the decision of the Court of Appeal of Ontario. 

PART II – STATEMENT OF QUESTION IN ISSUE 

20. The issue is whether this Court should grant leave to appeal under section 40 of the 

Supreme Court Act from the ONCA's dismissal of the LTD Objectors' appeal in that court. 

PART III – STATEMENT OF ARGUMENT 

21. The proposed appeal does not raise issues warranting leave to this Court. In particular,  

(a) The proposed appeal is not a matter of public interest;  

(b) The proposed appeal does not raise any conflicting appellate decisions, legislation 

or legal principles that ought to be decided by this Court; and 

(c) The proposed appeal is not prima facie meritorious. 

A. The proposed appeal is not a matter of public interest 

22. The Charter has no application to, what is in essence, a dispute about contractual 

entitlements among private parties.  The resolution of this appeal cannot be said in any 

reasonable way to have any public interest. 

                                                 

17
 2017 ONCA 210, Monitor's Response, Tab 9, p. 237-240. 

https://www.canlii.org/en/on/onca/doc/2017/2017onca210/2017onca210.html?resultIndex=1
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B. No conflicting appellate decisions, legislation or legal principles that ought to be decided 

by this Court are raised by the Applicant 

23. The Applicant does not raise any conflicting appellate authorities or principles that would 

be engaged in its proposed appeal. The decisions below are consistent with principles set out in 

this Court and other appellate courts. 

24. It is a fundamental tenet of insolvency law that all debts shall be paid pari passu and all 

unsecured creditors receive equal treatment.
18

 The argument that certain creditors should obtain a 

higher distribution as a result of their personal circumstances is not discrimination, does not 

engage the Charter, and does not merit the consideration of this Court. 

C. The proposed appeal is not prima facie meritorious 

25. There is no sound basis upon which to assert a violation of the Charter. Section 7 of the 

Charter does not protect economic interests. There can be no violation of section 7 when the 

only assertion relied upon by the Applicant is a failure of the Plan to provide her with a greater 

share of the Canadian Estate than her fellow unsecured creditors. 

26. Similarly, section 15 of the Charter protects the right to equal treatment and the right not 

to be discriminated against.  The LTD Beneficiaries, including the Applicant, will receive the 

same proportionate share of the Canadian Estate as every other creditor, many of whom are 

similarly vulnerable or perhaps worse off than the Applicant. The LTD Beneficiaries will receive 

a significant dividend from the Canadian Estate, and when combined with previous recoveries 

from the Nortel HWT, the LTD Beneficiaries will receive a recovery of approximately 66-70 

percent on their losses and have benefited in other ways as previously mentioned. 

27. Further, the CCAA Judge was correct in holding that issue estoppel prevented the 

reconsideration of the Employee Agreement seven years after it was unsuccessfully appealed by 

a group which included the Applicant.  Issue estoppel is a sound legal principle the application of 

                                                 

18
 Nortel Networks Corp. (Re), 2014 ONSC 5274 at para. 12, aff'd 2015 ONCA 681, leave to 

appeal to S.C.C. refused 2016 CanLII 24877 (SCC), Book of Authorities of the Monitor 

and Canadian Debtors, at Tab K.  

https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5274/2014onsc5274.html?resultIndex=1https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5274/2014onsc5274.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca681/2015onca681.html?resultIndex=1
https://www.canlii.org/en/ca/scc-l/doc/2016/2016canlii24877/2016canlii24877.html?searchUrlHash=AAAAAAAAAAEAFjIwMTUgT05DQSA2ODEgKENhbkxJSSkAAAABAAwvMjAxNW9uY2E2ODEB&resultIndex=1
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which is important in ensuring that matters that have been determined, implemented and acted 

upon are not later subject to revision.  The Employee Agreement has been relied upon, actions 

taken and amounts paid out in accordance with its terms. It is simply not possible nor should it 

be permissible to revisit or revise its effect. 

28. The Representatives submit that the proposed appeal must be denied as there is no 

possibility of success.  Representative Counsel has raised all tenable arguments on behalf of 

LTD Beneficiaries throughout the CCAA proceedings, and it is inappropriate for the Applicant 

to require Representative Counsel to raise frivolous arguments that have no application here. 

29. Further, specific measures were taken throughout the CCAA proceedings to address some 

of the hardship imposed by the cuts and loss of benefits to LTD Beneficiaries and other former 

employees, surviving spouses and their beneficiaries. The Representatives and Representative 

Counsel have worked with the Monitor and the Canadian Debtors to devise and implement those 

measures, and communicate with Former Employees, LTD Beneficiaries, pensioners and 

surviving spouses, providing them with benefits, advice and information, and assisting them in a 

variety of ways.
19

  

30. The Applicant is subject to the LTD Representation Order, cannot opt out at this late 

stage, and should not be permitted to do so in order to pursue frivolous arguments that will only 

deplete the Canadian Estate and delay finality in the Nortel insolvency proceedings. 

PART IV – SUBMISSIONS CONCERNING COSTS 

31. The Representatives will not be making a request for costs.  

PART V - ORDER SOUGHT 

32. The Representatives respectfully request an order dismissing this application for leave to 

appeal from the order of the Ontario Court of Appeal, without costs to the Representatives. 

 

                                                 

19
 One Hundred and Thirty Fifth Report of the Monitor dated January 20, 2017 at para. 108. 

Monitor's Response at Tab 8, p. 169-221. 

http://documentcentre.eycan.com/eycm_library/Project%20Copperhead/English/Monitor's%20Reports/135%20Report%20of%20the%20Monitor.pdf
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Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 

1982,  being Sch. B to the Canada Act, 1982 (U.K.), 1982, c. 11, s. 7 & 15 

1, 4, 14, 16, 22, 

24, 25-26 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 6, 28-29 
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